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QUESTIONS PRESENTED

1. Whether 42 U.S.C. 405(h) and other provisions of
the Medicare statute preclude the district court from
exercising subject matter jurisdiction under 28 U.S.C.
1345 over the United States’ action for restitution of
Medicare overpayments.

2. Whether the doctrine of primary jurisdiction
required the district court to defer its jurisdiction
pending the government’s exhaustion of administrative
remedies.

3. Whether the prudential doctrines of exhaustion
of administrative remedies and ripeness precluded the
United States’ action in this case.
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UNITED STATES OF AMERICA

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT

BRIEF FOR THE UNITED STATES IN OPPOSITION

OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 1a-36a)
is reported at 399 F.3d 1. The memorandum of decision
of the district court (Pet. App. 37a-43a) is unreported.

JURISDICTION

The judgment of the court of appeals was entered on
February 4, 2005. The petition for a writ of certiorari
was filed on May 5, 2005. The jurisdiction of this Court
is invoked under 28 U.S.C. 1254(1).

STATEMENT

1. The Medicare Program, established in 1965 by
Title XVIII of the Social Security Act, 42 U.S.C. 1395 et
seq., is a federally subsidized health insurance program
for the elderly and certain disabled people. See 42

(1)
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U.S.C. 1395¢, 1395d. Part A of the program provides
insurance for covered inpatient hospital and related
post-hospital services. 42 U.S.C. 1395d. Part B is a
voluntary supplementary insurance program covering
physicians’ services and certain other medical and
health services. 42 U.S.C. 1395k, 1395/, 1395x(s).

Among other health services, Medicare Part B covers
qualifying laboratory tests administered by a hospital
and furnished to outpatients for the purpose of dia-
gnostic study. 42 U.S.C. 1395x(s)(2)(C); 42 C.F.R.
410.28. In general, such services must be reasonable
and necessary for the diagnosis or treatment of illness
or injury, 42 U.S.C. 1395y(a)(1)(A), and are covered only
if ordered by a treating physician who uses the test re-
sults in the management of the beneficiary’s specific
medical problem. 42 C.F.R. 410.32.

2. This action arises out of allegations that peti-
tioner, the Lahey Clinic Hospital, billed Medicare for
tests and other diagnostic procedures performed by its
clinical laboratory that were not reasonable and neces-
sary for the diagnosis or treatment of illness or injury.
The United States filed in federal district court a
complaint seeking restitution of overpayments made on
those claims. The complaint alleges that the govern-
ment has equitable and common law causes of action
based on unjust enrichment and payment under mistake
of fact, and that the district court has subject matter
jurisdiction pursuant to 28 U.S.C. 1345. Pet. App. 6a-7a.

Petitioner moved for judgment on the pleadings or,
in the alternative, summary judgment. Pet. App. 39a.
Petitioner principally argued that the United States
must seek to collect alleged overpayments exclusively
through recoupment actions initiated by the Secretary
of Health and Human Services under the Medicare Act
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and regulations. Petitioner maintained that the Medi-
care Act, in 42 U.S.C. 405(h), which is incorporated into
the Medicare Act by 42 U.S.C. 1395ii, requires exhaus-
tion of administrative remedies and divests district
courts of jurisdiction over restitutionary suits com-
menced by the United States. Petitioner also argued
that the doctrines of primary jurisdiction, exhaustion,
and ripeness required the district court to postpone the
assumption of jurisdiction until the government pursued
its remedies under Medicare regulations.

The district court denied petitioner’s motion. Pet.
App. 37a-43a. The court reasoned that Section 405(h)
contemplates exhaustion and preclusion of jurisdiction
only in those cases brought against the government, not
cases brought by the government. Id. at 40a-41a. The
court concluded that the policy reasons for requiring
providers to resort initially to Medicare’s administrative
remedies do not apply when the government is the
plaintiff. Id. at 41a-42a. The court also held that de-
ferring the assumption of jurisdiction on prudential
grounds until the Secretary makes a final administrative
decision would be inconsistent with a statutory scheme
in which “the Secretary may specify such requirements
for exhaustion as he deems serve his own interests in
effective and efficient administration.” Id. at 42a & 43a
n.3 (quoting Weinberger v. Salfi, 422 U.S. 749, 766
(1975)). The court certified its order for interlocutory
appeal under 28 U.S.C. 1292(b). Pet. App. 8a, 42a.

3. The court of appeals affirmed. Pet. App. 1a-36a.
The court held that 28 U.S.C. 1345 vests distriet courts
with original jurisdiction over common law actions
brought by the United States, and that nothing in the
Medicare Act expressly or impliedly repeal the broad
grant of jurisdiction conferred by Section 1345. The
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court explained that 42 U.S.C. 405(h), which channels
claims arising under the Medicare Act through the Act
itself and bars judicial actions against the United States
under 28 U.S.C. 1346 as well as federal question juris-
diction under 28 U.S.C. 1331, makes no reference to
claims brought by the United States under 28 U.S.C.
1345. Pet. App. 16a-17a.

The court also reasoned that Congress did not intend
the Medicare Act to displace the government’s long-
standing common law remedies to recover monies
wrongly paid from the Treasury. It noted that the
United States has a well-established right to bring such
actions, even absent statutory authorization to sue. The
court of appeals further reasoned that there is a strong
presumption against construing statutes to limit com-
mon law remedies or to divest the United States of its
pre-existing sovereign rights. Pet. App. 22a-26a.

With respect to petitioners’ argument that the
district court should refer to the dispute to the Secre-
tary asa prudential matter under the doctrine of pri-
mary jurisdiction, the court concluded that the issue was
not within the scope of the certification under 28 U.S.C.
1292(b). In addition, the court observed that even it
“arguably had some form of supplemental appellate
jurisdiction to reach the question,” it saw no basis to
upset the distriet court’s ruling. Pet. App. 27a.

ARGUMENT

The court of appeals decision is correct, and does not
conflict with any decision of this Court or the decisions
of other courts of appeals. The petition should therefore
be denied.

1. The court of appeals correctly held that the
district court has jurisdiction under 28 U.S.C. 1345 over
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the United States’s claims in this case for restitution of
Medicare overpayments. Section 1345 provides:

Except as otherwise provided by Act of Congress,
the district courts shall have original jurisdiction of
all civil actions, suits or proceedings commenced by
the United States, or by an agency or officer thereof
expressly authorized to sue by Act of Congress.

28 U.S.C. 1345. As indicated by the introductory proviso
to that provision, Congress by statute may limit federal
court jurisdiction over suits brought by the United
States. This Court has made held, however, that any
such limitation will not be found by mere implication; a
clear expression of congressional intent is required.
Colorado River Water Conservation Dist. v. United
States, 424 U.S. 800, 808 (1976); United States v. Puerto
Rico, 721 F.2d 832, 835-837 (1st Cir. 1983). Petitioner
points to no Act of Congress that expressly bars juris-
diction in this case.

a. Petitioner argues that 42 U.S.C. 405(h) limits the
jurisdiction conferred by 28 U.S.C. 1345. Pet. 8-14. The
court of appeals correctly rejected that contention.
Section 405(h), which has been incorporated into the
Medicare Act by 42 U.S.C. 1395ii, provides:

The findings and decisions of the [Secretary]
after a hearing shall be binding upon all
individuals who were parties to such hearing. No
findings of fact or decision of the [Secretary] shall
be reviewed by any person, tribunal, or govern-
mental agency except as herein provided. No
action against the United States, the [Secretary],
or any officer or employee thereof shall be
brought under section 1331 or 1346 of title 28 to
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recover on any claim arising under this sub-
chapter.

42 U.S.C. 405(h).

This Court has held that Section 405(h) channels
Medicare claims brought by providers and beneficiaries
against the government and arising under the Medicare
Act through a comprehensive scheme that makes jud-
icial review of a decision of the Secretary contingent on
exhaustion of administrative remedies and bars judicial
review under 28 U.S.C. 1331. Shalala v. Illinois
Council on Long Term Care, 529 U.S. 1, 7-14 (2000);
Heckler v. Ringer, 466 U.S. 602, 614-619 (1984); see also
Weinberger v. Salfi, 422 U.S. 749, 760-761 (1975) (claims
under Social Security Act). As the court of appeals held,
however, Section 405(h) does not purport to apply to
actions brought by the government against a Medicare
provider. Quite to the contrary, while Section 405(h)
bars “federal question” jurisdiction under 28 U.S.C.
1331 and “United States as defendant” jurisdiction
under 28 U.S.C. 1346, Section 405(h) conspicuously
omits any reference to actions brought by the govern-
ment under the “United States as plaintiff” jurisdiction
conferred by 28 U.S.C. 1345. That omission strongly
supports “congressional intent to preserve jurisdiction
under § 1345.” Pet. App. 16a.

Contrary to petitioner’s contention (Pet. 10, 12), the
court of appeals’ construction of Section 405(h) does not
conflict with Weinberger v. Salfi, supra. That decision
did not involve a claim by the Untied States. It involved
asserted jurisdiction under 28 U.S.C. 1331 over a suit
filed against the Secretary by applicants for Social
Security benefits. 422 U.S. at 755. And Weinberger v.
Salfi makes clear that the second sentence of Section
405(h), upon which petitioners rely (Pet. 10), reflects
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congressional intent to “assure that administrative
exhaustion will be required,” i.e., by “prevent[ing]
review of decisions of the Secretary save as provided in
the Act, which provision is made in § 405(g).” Salfi, 422
U.S. at 757; see 42 U.S.C. 1395ff(b) (incorporating
Section 405 for Medicare Part B claims). Section 405(g)
in turn provides for judicial review of agency action in
suits brought against the Secretary, 42 U.S.C. 405(g),
and therefore contains no expression of congressional
intent to govern (much less to preclude) actions brought
by the United States.

The court of appeals also correctly held that the
instant action for restitution of Medicare overpayments
is not a proceeding to review final agency action as
contemplated by the second sentence of Section 405(h).
Pet. App. 16a. The government in this case is plaintiff,
and its complaint does not place before the court an
administrative record or administrative decisionmaking
rationale to review. Rather, this suit is instead an action
to establish de novo the government’s right to obtain
restitution of Medicare funds wrongfully paid from the
Treasury.

Petitioner errs in asserting (Pet. 12-14) that the
decision below creates a conflict with the decisions of
other circuits on the issue of whether Section 405(h) ap-
plies to suits by the government. Indeed, the only deci-
sions to address the issue have held, consistent with the
decision below, that the Medicare Act, including Section
405(h), poses no bar to such suits. United States v.
Aquavella, 615 F.2d 12, 20-21 (2d Cir. 1980) (“[S]ection
405(h) by its terms applies only to actions brought
against the government and not by the government.”);
see United States ex rel. Rahman v. Oncology Assocs.,
P.C., 198 F.3d 502, 513 (4th Cir. 1999) (“The statutes and
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regulations governing the Medicare Part B program
* % * do not preclude the United States from bringing
an independent action in federal court to litigate claims
under statutes such as the False Claims Act, 31 U.S.C.
§ 3729 et seq., the Federal Debt Collection Procedures
Act, 28 U.S.C. § 3301 et seq., or related common-law
claims.”). By contrast, the cases relied upon by
petitioner (Pet. 13-14) are not on point. They merely
hold that principles of finality bar administrative law
judges (ALJs) in social security proceedings from
redetermining the findings of prior ALJs. Drummond
v. Commasstoner of Soc. Sec., 126 F.3d 837, 842 (6th Cir.
1997); Draper v. Sullivan, 899 F.2d 1127, 1130 (11th Cir.
1990); Lively v. Secretary, HHS, 820 F.2d 1391, 1392
(4th Cir. 1987); Leviner v. Richardson, 443 F.2d 1338,
1342 (4th Cir. 1971). None of those decisions addresses
the jurisdiction of courts under 28 U.S.C. 1345 to hear
claims by the United States seeking restitution of
monies erroneously paid from the Treasury.

b. Petitioner also argues (Pet. 8-10) that the United
States’ common law action for restitution is foreclosed
by Medicare’s statutory and regulatory provisions
governing the Secretary’s right to collect Medicare
overpayments and that the this suit therefore violates
their due process rights. Petitioner cites no appellate
decision, however, adopting such a contention. More-
over, the district court’s exercise of subject matter
jurisdiction here does not deprive petitioner of the right
to a full and fair presentation of a defense to the United
States’ claims, and petitioner does not argue to the
contrary.

Petitioner also erroneously assumes that Medicare’s
administrative remedies afford the government the sole
and exclusive means of recouping an overpayment. As
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the court of appeals held (Pet. App. 21a-23a), there is
nothing in the Medicare Act that purports to limit the
United States to remedies under the Act or to displace
the United States’ long-established, common law re-
medies to sue for the recovery of monies wrongly paid
from the Treasury. See, e.g., United States v. Texas,
507 U.S. 529 (1993); Wyandotte Transp. Co. v. United
States, 389 U.S. 191, 201-204 (1967); Unaited States v.
Wurts, 303 U.S. 414 (1938); United States v. Bank of
Metropolis, 40 U.S. (15 Pet.) 377 (1841). And nothing in
the Medicare Act expresses an intent to oust federal
courts of jurisdiction under Section 1345. Pet. App. 20a-
21a.

Moreover, as the court of appeals concluded (Pet.
App. 21a), petitioner’s contention that the Act’s re-
medies are exclusive “does not go to subject matter
jurisdiction at all” but relates to whether the United
States has a cause action on the merits, and accordingly
is not directly relevant to the issue of subject matter
jurisdiction identified in the questions presented by the
petition. Pet. i (Question 2). Petitioner’s reliance on the
Secretary’s regulations is even further afield, since they
do not speak to the jurisdiction of federal district courts
over suits brought by the United States under Section
1345, which in any event requires an “Act of Congress”
to displace federal court jurisdiction. 28 U.S.C. 1345;
see Pet. App. 19a-20a.

2. Petitioner further argues that the court of ap-
peals’ decision not to apply the doctrine of primary
jurisdiction conflicts with decisions of this Court and
other courts of appeals. Pet. 14-19. That contention,
too, lacks merit. The court of appeals held that peti-
tioner’s contention “was not within the scope of the
certified question” on appeal, and then commented
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briefly that, even if the court of appeals “arguably had
some form of supplemental appellate jurisdiction to
reach the question, we see no basis on which to upset the
district court’s order.” See Pet. App. 27a. That sum-
mary treatment of the issue does not present a suitable
vehicle for this Court’s plenary review.

Moreover, the court of appeals correctly found that
the issue was not properly before it. An interlocutory
appeal under 28 U.S.C. 1292(b) confers jurisdiction over
the order certified and not merely the “controlling
question of law” identified by the appellant. Yamaha
Motor Corp., US.A. v. Calhoun, 516 U.S. 199, 205
(1996); Unaited States v. Stanley, 483 U.S. 669, 677
(1987). The primary jurisdiction issue raised by peti-
tioner, however, is not encompassed by the district court
order at issue here. Even where applicable, the doctrine
of primary jurisdiction does not compel the trial court to
dismiss the complaint and terminate its jurisdiction.
Rather, it specifically authorizes the trial court to retain
jurisdiction while it refers particular matters to the
pertinent agency for an expert determination. See, e.g.,
Reiter v. Cooper, 507 U.S. 258, 268-269 (1993) (primary
jurisdiction “is a doctrine specifically applicable to
claims properly cognizable in court that contain some
issue within the special competence of an administrative
agency. * * * Referral of the issue to the admini-
strative agency does not deprive the court of juris-
diction”).

Thus, even if primary jurisdiction principles were
applicable here, they would not compel the district court
to dismiss the case for lack of jurisdiction. Nor would
they otherwise afford a basis for granting petitioner
judgment. Accordingly, the question of whether the
district court erred in not deferring to the Secretary’s
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alleged “primary jurisdiction” was not properly before
the court of appeals on certification under 28 U.S.C.
1292(b) of the district court’s order denying petitioner’s
request for a final judgment in its favor.

3. Petitioner finally argues that the court of appeals
erred in rejecting its argument that the suit is barred by
principles of exhaustion and ripeness. Pet. 19-22. As
petitioner recognizes, however, the court below “did not
discuss [those] issue[s] at all in its opinion.” Pet. 19-20.
Moreover, petitioner’s contentions turn on the particular
facts of this case and thus do not present any question of
substantial precedential significance warranting this
Court’s review. And, in any event, petitioner’s con-
tentions lack merit.

The United States was not required to exhaust
Medicare’s administrative remedies before commencing
suit. The prudential strand of the exhaustion doctrine
vests a trial court with equitable discretion to determine
whether to exercise subject matter jurisdiction without
requiring initial administrative consideration of the
claim. McCarthy v. Madigan, 503 U.S. 140, 144 (1992);
McGee v. United States, 402 U.S. 479, 483 & n.6 (1971)."

Here, the district court did not abuse its discretion in
deciding to exercise subject matter jurisdiction over this
case. Although the Secretary’s expertise may be rele-
vant below, his expertise can be obtained through expert
testimony, other evidentiary submissions, and briefing,

The phrase “exhaustion of remedies” may refer either to a
statutory requirement that is a jurisdictional prerequisite to suit or to
a discretionary, prudential consideration that does not bear directly on
the court’s subject matter jurisdiction. McCarthy, 503 U.S. at 144-146.
We refer to the non-statutory, prudential strand of exhaustion doctrine
here, since the statutory exhaustion requirement in Section 405 does
not apply to suits brought by the government. See pp. 5-7, supra.
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without referring the claims to the Secretary for an
administrative decision. Further where the government
itself is the plaintiff, as in this case, exhaustion of
administrative remedies is not necessary to protect the
government’s administrative processes from premature
judicial intervention. Pet. App. 41a-42a (district court
decision).

Petitioner also errs in asserting (Pet. 20) that ex-
haustion was compelled by this Court’s decisions in
Weinberger v. Salfi and Shalala v. Illinois Council on
Long Term Care, supra. As discussed, this Court’s deci-
sions construing Section 405(h) address claims brought
against the government rather than claims brought by
the United States and, in any event, address statutory
exhaustion requirements imposed by the Social Security
Act’s jurisdictional scheme rather than prudential
exhaustion.

For similar reasons, petitioner errs in asserting (Pet.
20-21) that the United States’ claim is not ripe. The
ripeness doctrine is designed “to prevent the courts,
through avoidance of premature adjudication, from
entangling themselves in abstract disagreements over
administrative policies, and also to protect the agencies
from judicial interference until an administrative de-
cision has been formalized and its effects felt in a
concrete way by the challenging parties.” Abbott Labs.
v. Gardner, 387 U.S. 136, 148-149 (1967). The govern-
ment’s claims here are ripe under those principles.
Medicare payments have been disbursed to and received
by petitioner, and the United States, after due investi-
gation, has concluded that the payments were wrong-
fully paid. As such, the pertinent administrative action
—payment of the claim—is complete, and there is an
actual and concrete dispute over the validity of those
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payments and over the government’s right to restitution
that is fit for judicial resolution.

Petitioner is also incorrect in arguing that the court
of appeals’ failure to hold the matter unripe creates a
conflict in the circuits. Pet. 21. As pointed out above,
the court of appeals did not discuss the issue of ripeness
in its opinion so it cannot give rise to a circuit conflict.
Moreover, the decisions cited by petitioner are readily
distinguishable from the present case. Those decisions
addressed whether a contract claim by the government,
for purposes of the statute of limitations under 28 U.S.C.
2415(a), accrues on the date of an initial estimated and
interim payment, the date of any audit of annual cost
report submitted by the provider, or the later date of a
final notice of program reimbursement that reconciles
the estimated payments with the amount found by the
fiscal intermediary to be owed to the provider. See, e.g.,
United States v. Hughes House Nursing Home, Inc.,
710 F.2d 891 (1st Cir. 1983); United States v. Pisani, 646
F.2d 83 (3d Cir. 1981); United States v. Gravette Manor
Homes, Inc., 642 F.2d 231 (8th Cir. 1981); Unaited States
v. Withrow, 593 F.2d 802 (7th Cir. 1979). This case, by
contrast, involves no such statute-of-limitations ques-
tion. Further, nothing in the decisions cited by peti-
tioner suggests that the Medicare Act precludes a
district court from hearing actions brought by the
United States under 28 U.S.C. 1345. Indeed, all of those
decisions were brought by the United States, and one of
the decisions notes that the government brought the
action under Section 1345. Gravette Manor Homes, 642
F.2d at 232.



14

CONCLUSION
The petition for a writ of certiorari should be denied.
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